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landscaping at 53 Brecon Street, Queenstown. 

[3] On 2 May 2018 Mr B W Walker filed a s274 notice with an application for waiver 

under 5281 of the Resource Management Act 1991 ('RMA'). The notice was filed four 

working days outside of the time frame specified in the court's letter to submitters? This 

decision determines whether Mr Walker is permitted to join the proceeding given the late 

filing . 

Application for waiver 

Section 274 notice 

[4] Following public notification of the car park building, Mr Walker made a 

submission to the Council. He is interested in the whole proceeding. In particular, he lists 

tourism and fire safety in his s274 notice. 3 The s274 notice did not state whether Mr 

Walker supported or opposed the relief sought by the applicant. The court directed that 

Mr Walker provide this information, giving reasons, as soon as possible 4 

[5] Mr Walker states that he neither supports nor opposes the applicationS By way 

of clarification, he says that he supports: 

(a) parking buildings in Queenstown; 

(b) the undergrounding of electricity to prevent fire. A fire on Ben Lomond could 

be a calamitous loss of life and potentially the greatest disaster in New 

Zealand history; 

(c) the protection of Queenstown scenery and environment (including protected 

trees); and 

(d) the protection of the adjoining cemetery. 

[6] Mr Walker opposes: 

2 

3 

4 

5 

(a) the use of the Ben Lomond reserve land for a car parking building; 

(b) congestion caused by traffic in the CBD and surrounding streets; 

(c) the Council's traffic strategy, which is "hopelessly inadequate and out of 

date"; 

Letter from Case Manager, Environment Court to submitters, dated 6 Apri l 2018. 

Section 274 notice, dated 2 May 2018. 

Emailed directions from the court, dated 8 May 2018. 

Email from B W Walker to the parties and the court, dated 8 May 2018. 
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(d) business "not paying their fair compensation by way of friendly QLDC lease 

for the use of reserve land". 

[7] Mr Walker goes on in his email to state: 

." the changes to the tower terminal building caused by the layout of the proposed 

car park building have effectively negated att previous evidence and affected persons 

consent leaving the adjourned hearing as fatatty flawed and truncated hearing which 

is now irrelevant. 

[8] It is at this point that Mr Walker enters shaky ground, as he appears to raise 

issues already determined by this court in its interim decision6 on a related direct referral? 

concerning redevelopment of the Skyline facilities, including redeveloping the Upper and 

Lower terminal buildings. I will return to this question of scope later in this decision. 

Grounds for waiver 

[9] The reasons given for the late filing of the s274 notice are brief so I will reproduce 

them in full: 

I have been completely overtaken by the speed of the process. When reviewing the 

procedure I realised I was out of time and stitt want to be part of the Environment Court 

Hearing. 

Position of the other parties 

[10] The applicant' has advised that it does not oppose the application for waiver. 

[11] There has been no response from the Council so it is assumed it also has no 

objection to Mr Walker joining out of time. 

Consideration 

[12] Section 281 RMA provides (relevantly): 

[2017] NZEnvC 124. 
ENV-2016-CHC-107. 
Memorandum of counsel for the applicant, dated 7 May 2018. 
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281 Waivers and directions 

(I) A person may apply to the Environment Court to-

(a) waive a requirement of this Act or another Act or a regulation about-

(iia) the time within which a person must give notice under section 274 that 

the person wishes to be a party to the proceedings; or 

(2) The Environment Court shall not grant an application under this section unless it is 

satisfied that none of the parties to the proceedings will be unduly prejudiced. 

(3) Without limiting subsection (2), the Environment Court shall not grant an application 

under this section to waive a requirement as to the time within which anything shall 

be lodged with the court (to which subsection (1)(a)(ii) applies) unless it is satisfied 

that-

(a) the appellant or applicant and the respondent consent to that waiver; or 

(b) any of those parties who have not so consented will not be unduly prejudiced . 

[13] In order for the court to grant an application for waiver under s281, it must be 

satisfied that there will be no undue prejudice to any of the other parties. A number of 

factors were identified in Omaha Park Limited v Rodney District Council, 9 and although 

Judge Thompson took care to say that they are not criteria, they remain a helpful guide: 

(a) length of delay; 

(b) reasons for delay; 

(c) scheme of the Act relating to public participation ; 

(d) what has happened in the proceeding in the meantime; 

(e) what effect introducing new parties might have on progressing the appeal 

to resolution . 

[14] The s274 notice was filed four days late which is not excessively late in the 

absence of any party raising any issues of prejudice. Mr Walker does not give any 

compelling reasons for his delay. While there may be a public interest element to Mr 

Walker's wish to remain involved, for example his concerns about fire safety, there is 

nothing to indicate that the public interest is his sole focus. 

Omaha Park Limited v Rodney District Council A46/2008 at [7]. 
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[15] The proceeding has been set down for hearing to commence in the week of 

11 June 2018 and an evidence exchange timetable has been set and is underway, with 

the Council and any s274 parties to file and serve any evidence by 14 May 2018. 

[16] Section 281 (3) states that the court shall not grant an application for waiver unless 

it is satisfied that the appellant/applicant and respondent consent to the waiver or that 

anyone that has not consented would not be unduly prejudiced. The applicant has clearly 

stated that it does not oppose the waiver application . The Council has not responded. 

For the following reasons, I am satisfied that no one would be unduly prejudiced by 

allowing Mr Walker to join the proceeding provided that he abides the directions set in 

the decision I issued on Friday. 

[17] The reasons for those directions are as follows: 

(a) the court has duties to regulate its proceedings in a manner that best 

promotes their timely and cost-effective resolution and to conduct 

proceedings without procedural formality where this is consistent with 

fairness and efficiency (s269). 

(b) here, those duties are in the context of a direct referral proceeding. An 

aspect of this is that lay people, such as Mr Walker, are having to participate 

in a court process as their only opportunity to be heard on their submission. 

It is appropriate in that context that, absent undue prejudice, leave be 

granted such that Mr Walker can present his case notwithstanding the delay 

and his lack of clear reason for that delay. 

(c) however, as the matter is a direct referral, it is also important that the court 

give proper and fair direction to ensure the timely and cost-effective 

resolution of the proceeding . There are two aspects of this that also inform 

my directions: 

(i) the evidence timetable is underway and the hearing date set. 

Adherence to the evidence timetable is important so as to avoid the 

risk of slippage as could in turn compromise the scheduled hearing 

date. Given the court's other hearing commitments, that could result 

in significant delay in securing an alternative date, as well as 

associated prejudice to parties; 

(ii) Mr Walker's s274 notice would appear, on its face, to traverse matters 

already the subject of findings on the evidence made by the court in 
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its first decision concerning the Skyline proposal. With respect, Mr 

Walker's observations about this, quoted at [7] , are out of order and 

not accepted. Mr Walker has not sought or been granted leave to 

broaden the scope of a proceeding to encompass what he signals in 

the quoted passage. The matters he refers to were the subject of 

extensive evidence from a number of parties (but, notably, not Mr 

Walker who was a s274 party who took active part in the hearing) . 

There are associated risks of undue prejudice to the applicant and to 

other parties , as well as the potential for added complexity, cost and 

hearing time, were Mr Walker to seek to reopen the court's findings 

on these matters. 

J J M Hassan 

Environment Judge 


